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The first principle of a contemporary copyright philosophy should be that copyright is a 

property right that ought to be respected as any other property right.

— Orrin G. Hatch, chairman of the USA’s Senate Judiciary Committee  

and chief proponent of the Digital Millennium Copyright Act

Most people agree with the  statements  above,  although indirectly,  through a 

thought that runs implicitly behind that phrase: disrespecting an author’s rights to his 

works is stealing from him; the ones who do that are “thieves”.

But  what  about  the  rights  of  those  who  don’t  have  access  to  that  kind  of 

“property”; namely, the ones who don’t have the means to produce it, or even those 

whose production is intrinsically based upon others’ works and ideas—as it happened 

to be the case of the great majority of brilliant Western minds, who borrowed heavily 

from their  antecessors?1 It  is much harder to envision balance between public and 

private needs in copyright when we treat it as a property right. How could there be a 

defense for “thieves”?

One  could  argue,  as  it  has  been  done  before,  that  there  should  be  no  real 

antagonism in  this  case.  New and old  authors  are  linked  in  a  chain  of  changing 

tradition;  the  exception  would  be  the  antagonism  generated  by  their  different 

opinions, which is legitimate and essential. This intellectual antagonism propels arts 

and science forward, as it allows works to be criticized, reviewed, reinterpreted; that 

other antagonism, which opposes “thieves” to proprietors, does not amount to much.

This  short  article  agrees  with the above stated  position  above;  its  aim is  to 

compare the opinions of the authors Siva Vaidhyanathan and Alexandre Herculano, 

who  presented  interesting  arguments  regarding  certain  copyright  common 

interpretations—particularly those referring to the concept of property. Finally, it also 

includes  some reflections  relating  the questions  raised in  this  comparison  and the 

current state of copyright policy in Brazil and USA.

Vaidhyanathan

Siva  Vaidhyanathan,  with  his  meticulous  yet  accessible  Copyrights  & 

Copywrongs,  is  one  of  the  scholars  to  disagree  with  the  “property  approach”  to 

copyright.  He  believes  that  copyright  should  be  seen  as  an  “utilitary  bargain”, 

1 When  the  word  “borrowing”  is  used  here,  it  does  not  apply  to  plain  and  deliberate 

misattribution of authorship.



intended to “encourage the investment of time and money in works that might not 

otherwise find adequate reward in a completely free market” (Vaidhyanathan 2001, p. 

8), while at the same time allowing intensive and creative use of the ideas contained 

in protected works. Vaidhyanathan’s position results in a strong defense of fair use,2 

of the idea/expression dichotomy,3 and of the freedom authors should have to criticize 

others’  works  in  new  ones  (through  satire,  for  instance).  Those  three  points  are 

connected with the valuation of copyright as a public matter instead of a private one.

Not incidentally, one of the main themes in  Copyrights & Copywrongs’ first 

chapter is the birth of copyright law in the U.S. Constitution—which, according to 

Vaidhyanathan, contains guidelines adequate and sufficient to qualify copyright as a 

balanced tool to promote science and arts. Besides, in the formulation adopted there is 

no mention of the idea of property. The exploration of the Founding Fathers’ positions 

on  copyright  assumes,  in  Vaidhyanathan’s  reasoning,  a  double  role:  a  juridical 

criticism—when  he  suggests  that  recent  changes  in  copyright  law  (including  the 

property approach) are unconstitutional—but also an ethical criticism, not relative to a 

specific  legislation—when  he  uses  Thomas  Jefferson’s  opinions,  for  instance,  to 

oppose  the  property  approach.  Vaidhyanathan  uses  the  following  quotation  from 

Jefferson’s works,4 which fits perfectly with that ethical critique:

If  nature  has  made  any  one  thing  less  susceptible  than  all  others  of  exclusive 

property, it is the action of the thinking power called an idea, which an individual 

may exclusively possess as long as he keeps it to himself; but the moment it is 

divulged, it forces itself into the possession of every one [...]. (Jefferson 1907, p. 

333)

To  the  Founding  Fathers,  copyright  would  be  “a  necessary  evil,  a  limited, 

artificial monopoly” (Vaidhyanathan 2001, p. 24). The question is therefore expressed 

in typically  liberal terms; namely, this monopoly is only acceptable because it has a 

clear and specific intent, and because that intent is connected to the common good.

2 A juridical concept, valid in the USA, which prescribes exceptions to copyright law and allows 

certain unauthorized uses — typically those that are educational, noncommercial etc.
3 Another  juridical  concept  according  to  which  ideas  per  se are  not  protectable,  but  their 

materialized expressions are.
4 Even  though becoming a  bit  repetitive  (a  search  on  www.google.com generates  almost  a 

thousand hits), Jefferson’s paragraph has not yet lost its remarkable strength.



Herculano

It is possible to find analogies for the ideas of Vaidhyanathan in the writings of 

Alexandre  Herculano  (1810-1877).5 Herculano,  who  was  also  a  liberal  thinker, 

opposed  the  establishment  of  the  concept  of  literary  property  in  Portugal.  The 

singularity  of his  critique is in its  more (juridically  and economically)  “technical” 

nature, while Vaidhyanathan’s critique focuses sociopolitical aspects, or the question 

of unconstitutionality.

When  treating  the  matter  in  a  juridical  way,  Herculano  started  by  defining 

common property to affirm that the property of immaterial goods is unacceptable,6 

and argued against author’s rights being natural rights (either property or not).

When treating it in an economical way, he also used two lines of reasoning. In 

the first one, he emphasized the question of value, asserting that the building blocks of 

intellectual  works (words,  phrases) may have  usefulness,  but they do not generate 

exchange value—because they are part of the human repertoire and, therefore, usable 

by everyone. In the second line of reasoning, he stated that the literary property would 

remunerate the immaterial work with material pay.

To sustain that statement, Herculano uses very peculiar definitions of material 

and immaterial work. My interpretation of his texts is that for him, every sensible or 

perceivable work of the author is a material one. It is not only the writing seen as a 

physical activity but also the perfecting of the text, the choosing of the words; the 

immaterial work would be the sublime or unperceivable work: inspiration, genius—

the efforts  that  “bring  to  earth  the  sparks  of  the  infinite  science,  of  the  immense 

wisdom of God” (Rebello 1999, p. 78). He believes that material work should be paid 

by the  market,  in  cash,  but  that  immaterial  work should  be rewarded by  society, 

through public opinion’s high esteem and glory.

This reasoning appears to me coherent; nonetheless, it is based in a romantic 

and idealistic concept of immaterial work. Here lies probably his biggest distinction in 

regard to Vaidhyanathan, who stays pretty far from romanticism.

5 Portuguese intellectual; famed for his literary works, he was also a distinguished politician and 

jurist.
6 This  is  still  a  matter  of  controversy  today;  although  most  frequently  jurists  side  with 

Herculano, there are recent defenses of the juridic plausibility of the approach to author’s rights as 

property (such as that found in:  Kamina, Pascal. “Author's right as property: Old and new theories.” 

Journal of the Copyright Society of the USA. 2001 Spring; 48(3):383-448).



Apart  from this  argumentation,  which  is  “technical”  in  nature,  another  kind 

deals with the consequences that the concept of literary property could bring. The first 

consequence is, once again, idealistic and romantic; namely, authors who write good-

selling, but not necessarily quality books—the authors of “importance”, as Herculano 

puts it, would continue to live in poverty.

The other consequence he presentd is that the literary property system (or the 

intellectual property system, since he also applies this reasoning to inventions) would 

lead to the diminution or interruption of “civilization’s progress”. And the cause of 

that  would  be,  according  to  him,  the  impossibility  to  improve  intellectual  works 

without copying them, although partially. No intellectual progress would be made if 

there was no resort to previous works, to improve them or to produce new works 

based on them. Stated in his words: “To improve and not to copy inevitably exclude 

one another.” (Rebello 1999, p. 122).

In this second kind of argumentation, escaping from more conceptual matters, 

Herculano  seems  to  step  into  a  distinctly  political  debate,  coming  close  to  the 

positions defended by Vaidhyanathan. In which way might the concept of a literary 

(or intellectual) property trouble the development of science and arts? Moreover, what 

are the limits of the idea of an individual, pure, and autonomous creation?

In the short term, Herculano was on the losing side in his debate because the bill 

of literary property was approved and sanctioned by the Queen. In Vaidhyanathan’s 

account the opposite happened. The Founding Fathers’ position became formalized in 

the U.S. Constitution.  Nevertheless, to Vaidhyanathan that victory was lost,  as the 

constitutional  definition  of  copyright  is  being  replaced  by  another  that  favors  the 

rights bearers to the prejudice of the public.  An example of that  would be 1998’s 

Digital Millennium Copyright Act (DMCA). As Vaidhyanathan keenly notices, the 

DMCA ignores  the  fair  use  concept  and  allows  digitally  stored  works  to  have  a 

potentially infinite duration of protection—since “electronic locks” do not expire and 

the DMCA declared their breach illegal regardless of the reasons.

Brazil

One of the causes to which Vaidhyanathan attributes that and similar expansions 

of copyright in the United States is the negative influence of concepts originated in 

the French (or Latin) tradition of copyright law, known as  droit d’auteur. It entitles 

authors  to  two  different  bundles  of  rights:  patrimonial  rights,  related  to  the 



remuneration  for  the  use  of  their  works,  and  moral  rights,  which  do not  exist  in 

Anglo-American tradition.7 The latter generally correspond to the prerogatives dealing 

with authorship attribution—that is, the right an author of a work has to be recognized 

as such—integrity of the work—the right to restrict modifications that would alter a 

work or to forbid uses that might damage the author’s “honor” and “reputation”—and 

the work’s issue or withdrawal from circulation.

Brazil is one of the countries that follows the tradition of droit d’auteur. Yet its 

actual government displays copyright conceptions that are much closer to those of 

Vaidhyanathan than to those of United States’s current policies in this matter. While 

lecturing  on  copyright  during  a  series  of  recent  speeches,  Gilberto  Gil,  Brazil’s 

Secretary  of  Culture,  made  reference  to  “the  social  function  that  this  system  of 

protection should imprint on national culture” (Gil 2003b) and defended the extension 

not of copyright, but of its limitations, to “establish a real balance between [authors’] 

rights and those of the society as a whole” (Gil 2003a). Much like Vaidhyanathan, he 

criticized the trend to recognize copyright in situations when there is no “creative 

activity”,  but  only  “substantial  investment”;8 he  also  criticized  the  role  that 

multilateral  organizations  have  played  when  dealing  with  copyright  policies,  and 

specifically those related to new technologies. He defended copyleft,9 mentioned an 

article by John Perry Barlow10 and quoted a paragraph by Thomas Jefferson (can you 

guess which one?).

Secretary Gil drew attention to yet another change that he believes is in process, 

transforming  the  “individual  author’s  right,  condensed  in  the  Latin  or  continental 

juridical conception, towards a new corporative author’s right”. To him, the problem 

is that  the rights  are frequently exercised “by the producers of the physical  media 

7 However, Delia Lipszyc (Lipszyc, Delia.  Derecho de autor y derechos conexos. Argentina: 

Unesco,  Cerlalc,  Zavalia;  1993,  pp.  39-54)  notes  that  they  are  starting  to  be  recognized  through 

precedents.
8 Secretary Gil’s critique is generic; Vaidhyanathan’s, in Copyrights & Copywrongs, explicitly 

refers to database protection.
9 For  more  information  about  the  ingenious  concept  of  copyleft,  visit 

http://www.gnu.org/copyleft/copyleft.html.
10 Cyber  rights  activist  John  Perry  Barlow is  co-founder  of  Electronic  Frontier  Foundation 

(www.eff.org).  The  notorious  article  in  question  is  a  piece  for  Wired on  the  future  of  copyright 

(Barlow, John Perry. “The economy of ideas.”  Wired.  1994 Mar(2.03):84-90, 126-129; available at 

http://www.wired.com/wired/archive/2.03/economy.ideas_pr.html).



where  intellectual  creations  are  fixed”  (Gil  2003b).  On  this  point,  there  is  some 

distance between his position and Vaidhyanathan’s,  whose reasoning seems not to 

consider enough problems of “corporate authorship”. Although he does note some of 

those  problems,  he  fails  to  point  out  that  the  Anglo-American  tradition  does  not 

address them, and possibly even exacerbates them. Despite its inconveniences, it is 

only the individualistic approach of the droit d’auteur that seems to present some if 

any safeguard against them.

Prospects in Brazil are, therefore, quite more favorable in the search for balance 

between public and private interests in copyright. It must be noted, on the other hand, 

that the positions mentioned in the references above are simply positions; and even 

were  there  the  intention  to  enact  them,  that  would  happen  through  changes  in 

legislation—which is obviously not part of the Secretary’s attributions.
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